Food security is important. A rising world population coupled with climate change creates growing pressure on global world food supplies. States alleviate this pressure domestically by attracting agri-foreign direct investment (agri-FDI). This is a high-risk strategy for weak states: the state may gain valuable foreign currency, technology and debt-free growth; but equally, investors may fail to deliver on their commitments and exploit weak domestic legal infrastructure to 'grab' large areas of prime agricultural land, leaving only marginal land for domestic production. A net loss to local food security and to the national economy results. This is problematic because the state must continue to guarantee its citizens' right to food and property. Agri-FDI needs close regulation to maximise its benefit. This article maps the multilevel system of governance covering agri-FDI. We show how this system creates asymmetric rights in favour of the investor to the detriment of the host state's food security and how these problems might be alleviated.
INTRODUCTION
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citizens' human rights. The investor and its home state (where the investor was incorporated) are neither duty bearers nor rights holders in such analyses and so solutions are not understood as a duty of the investor/investor home state to the individual not to infringe their human rights per se. 9 Instead such solutions commonly emphasise the responsibility of the investor, inter alia, to undertake food security impact assessments prior to investing in the host state, or exhort the home state to exercise its best efforts to restrict companies incorporated in the state from violating the human rights of the host state's citizens. 10 This rights-based analysis is important, but there is a danger that it can conflate an analysis of the obligation on the host state to guarantee the individual's right to food with the host state's ability to meet that obligation. 11 In other words, a rights based analysis may address the issue from the perspective of the duty on the state to food insecure individuals, which can underplay the importance of the many constraints on the state that impede achieving food security more broadly. A neat line may also be drawn between the legal obligations of the state, the investor and the investor's home state, while the reality in practice is much more blurred.
Approaching the issue from the perspective of food security allows a consideration of the wider web of policy constraints, legally binding obligations (hard law) and voluntary (soft law) commitments and guidelines that include, but are not solely restricted to, the rights to food and property that rest on the host state vis-à-vis its citizens, the investor and the investor's home state.
12 A fuller picture emerges of the problems created by agri-FDI on the weak host state encompassing the commitments of all stakeholders. This picture reveals that some problems are, in part at least, a product of an imbalanced legal order that works on the assumption that the most vulnerable party is the investor, and are not simply the result of a power imbalance between the host state and the investor. 13 Starting from this broader perspective, this article will show that governance of agri-FDI at regional and international level unevenly distributes obligations and responsibilities between the weak host state, the investor and the investor's home state in such a way that there is over protection of the investor and under regulation of the investment. This governance gap means the weak state's food security is adversely affected.
The article is in two sections. First, it sets out the trade-offs the weak host state must balance when using agri-FDI to address its domestic food security problems. Second, the discussion maps the system of governance at international and regional level covering agri-FDI both before and after the investment occurs. In particular, it highlights the different policy constraints, legally binding obligations and voluntary commitments on the host state, the investor and the investor's home state to reveal the governance gap.
14 The annex to the article sets out a suggestion for a proposed 'public interest' clause that could be inserted into bilateral investment treaties (BIT) or economic partnerships agreements (EPA) as a way to start alleviating the power balance between the investor and the home state for the benefit of the weak host state. This clause is designed to generate discussion between stakeholders about how to best address the imbalance between the over protection and under regulation of agri-FDI identified in the article.
THE EFFECTS OF AGRI-FDI IN WEAK STATES
For the purposes of this analysis, weak states are states that find it difficult to carry out adequate macroeconomic or fiscal policies that effectively manage, inter alia their natural resources, including land and water, or private enterprise activity carried on within the state. 15 This is because such states often lack legitimate political institutions and/or effective administration to undertake these tasks. As a result of this lack of capacity, the fundamental needs of weak states' citizens in ). 14 Our focus is on international and regional regulation and so the host state's domestic legal system will only be discussed to the extent that it is relevant to this analysis. terms of their physical security and social welfare frequently are not provided for. 16 The concept of the 'weak state' has two dimensions therefore: it is both a descriptive term which refers to what the state is able (or, more accurately, unable) to do in terms of implementing measures that address local food insecurity and regulate agri-FDI; and also a normative term which denotes how well (or how badly) the state is alleviating local food insecurity and controlling the problems created by agri-FDI in reality. 17 Net food importing weak states are particularly vulnerable to national food insecurity. For example, Mozambique mainly relies on imports for all its cereals requirements; rice imports account for 75 per cent of consumption and maize imports for 13 per cent. 18 Over 54 per cent of Mozambique's population, particularly in the cities, live below the poverty line and spend up to 66 per cent of their income on food.
19 During the 2008 food crisis, rising global food prices for wheat, rice and maize, fuelled by export bans and commodity speculation, contributed to higher prices for basic commodities and exacerbated chronic food shortages meaning local people were unable to afford basic foodstuffs.
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Well-designed agri-FDI can mitigate this national food insecurity for net-food importers by reducing their reliance on volatile global food markets in several ways. Some food insecure weak states have abundant natural resources and could focus on increasing their agricultural productivity from existing low levels. Mozambique, for example, has abundant fertile land, good soil diversity and climactic conditions, which, when coupled with its fertile land's proximity to major rivers like the Zambezi for irrigation, means the potential to increase foodstuff production is significant. Mozambique is itself part of the larger Guinea Savannah region in Africa. 23 In 2009, the World Bank estimated that this region, which stretches across a number of African states, is one of the largest undercultivated agriculture regions in the world with only 200 million of the 600 million acres currently utilised effectively for agricultural production.
24 Agri-FDI from multinational enterprises or sovereign wealth funds can be in the form of a lease of that uncultivated agricultural land for food production which potentially results in an increase in food available for domestic consumption and in food, feed, fibre or fuel for export, thereby contributing to both national and global food security at the same time.
Carefully managed agri-FDI can substantially alleviate weak states' food insecurity, but by their very nature, such states often lack strong domestic governance structures to manage the FDI, thereby restricting the ability of the state and its citizens to fully benefit. The result can be a net reduction in national food security within the weak state. Several problems arise. The impact on a weak state's food security can be negative where the agri-FDI supports the growth of cash crop exports that substitute local food production. This occurs where such cash crop exports do not generate sufficient jobs and foreign exchange to enable the state to buy food to offset the loss of its domestic food production. For example, the crop Jatropha has the potential to grow in dry arid conditions where many other crops will not grow. Its seedpods are poisonous, but the seeds can be crushed for oil that can be made into biofuel. Initial projections estimated Jatropha was an ideal cash crop for small farmers in countries like Tanzania and Mali. 25 Whilst Jatropha is promoted as a crop that will grow on arid land, in fact yields sufficient for biofuel only occur when the crop is planted on fertile soil.
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Large-scale Jatropha production in Mozambique supported by private agri-FDI led to farmers switching their agricultural production away from food crops to Jatropha for export, supported by global supply networks created by the private investors. Problems arose after the 2008 financial crisis when the oil price dropped from previous record high levels and farmers (and as a consequence, the state) did not obtain the financial gains originally expected. 27 Local food production in Mozambique also declined because local food producers earned more money as, for example, a security guard at the biofuel processing plant, than as 28 Roads and hospitals promised by large foreign investors in return for the agri-FDI were not completed before the investor pulled out of Jatropha production and left the country. 29 Despite the FAO's and World Bank's assertions that agri-FDI is an essential component in a weak state's food security strategy, this is predicated on the assumption that such countries, like Ethiopia, have large tracts of land that are uncultivated. In fact, land may be uncultivated precisely because it is unsuitable for cultivation, rather than because it has yet to be appropriately exploited by the weak state's agricultural producers. 30 More importantly, 'uncultivated' is often used as a synonym for 'unoccupied' in these analyses. Such an assumption can be false and arises because it is often difficult for people using the land to assert their right to it. This may be because the land is used collectively for the benefit of local communities where ownership was not historically delineated between users, like, for example, where land is used by nomads for livestock grazing or hunting and gathering; or, as in the case of Mozambique, the land is owned by the state and only leased back to the producer. 31 Even then, the system of land lease is subject to corruption when private investors are able to circumvent the rights of the tenants to whom the lease had been granted by bribing planning officials. 32 Negative impacts on local food security are especially deleterious when nomads or local farmers are displaced as a result of the acquisition of large portions of their agricultural land on which previously they grew crops, or where their cattle grazed. 33 These are the so-called 'land grab' cases. 34 Agricultural production for family consumption then ceases completely, or at best may be substantially reduced. 35 This is because the remaining portions of land following acquisition by the investor may be so small, or remote and without access to water, that it is no longer economic for the local producers to cultivate the land even if they are permitted to do so by the investor. 36 Viable alternatives for these farmer families might be available only through additional employment guarantees in the vicinity of their old or new farms.
For example, as part of a land acquisition programme to lease to Saudi Star Cultural Development plc for rice production and to Karuturi Global Ltd for sugarcane production and processing for biofuel, the Ethiopian government planned to relocate over 45,000 households between 2010-2013 from Ethiopia's fertile Gambella region. 37 The Oakland Institute reported in 2011 that local farmers were forced to relocate to areas with poor or no farming potential even though the move was said to be voluntary. Food was to be provided by the Ethiopian government if there was no food at the new locations. 38 Moreover, the terms of the Saudi Star Development plc's agreement with the Ethiopian government indicated that Saudi Star was granted 'special development privileges', the ability to import capital machinery at minimum tariff levels and the right to repatriate profits from the investment. 39 At least for the duration of this tax holiday granted to the foreign investor, Ethiopia will experience greater food insecurity as a consequence of the investment. This is because its displaced farmers will produce much less, or no food at all and the state must provide food for the dispossessed producers without obtaining income from the investment which would either enable it to buy that food, or to reinvest the money in other sectors to enable its citizens to buy their own food instead.
Some commentators argue that further negative pressure on food security for weak states also occurs as large-scale agri-FDI in food exports and fuel crops increases pressure on water supplies for neighbouring staple food crops, with the consequence that the investment is in reality a 'virtual water export'. 40 As the Stockholm Institute noted, 'a land investment is very much a water investment, though water is rarely in the contract'. 41 Traditional agricultural production in Finding the Governance Gap to Avoid 'Land Grab' much of Sub-Saharan Africa is rain-fed and relies on access to rivers and aquifers when the rains fail. 42 However, large-scale FDI tends to rely more on irrigation which draws water straight from those rivers and aquifers, which in turn may lead to a reduction in the water available for traditional domestic production in the host state, and potentially a loss of water downstream for other states' agricultural production when the river is part of a shared water basin and the agri-FDI is located in an area with overall inadequate rainfall. 43 For example, many large agri-FDI projects in Sudan, South Sudan and Ethiopia are located at transboundary water basins on the Nile river delta taking water away from producers downriver. 44 The key to gaining positive benefits from agri-FDI is good project management to ensure the weak state derives maximum benefits for their development needs, without experiencing the detrimental effects on national and local food security. The current literature shows that weak states often lack the capacity and appropriate governance structures to negotiate effectively prior to the establishment of the investment to obtain the most appropriate terms from the investor and are unable to police the investment once it has been made. A solution that alleviates such problems is an important element in any agri-FDI policy for food insecure states.
Yet, agri-FDI regulation at the international and regional level exacerbates domestic governance problems by over protecting the investor and under regulating the investment to the detriment of the weak state's national food security. The governance gap is more complex than it is often portrayed in the current literature therefore, with the result that devising an appropriate solution is more difficult than it at first appears. 45 It is this international and regional dimension of the governance gap that this article seeks to reveal. The discussion will now move on to map out the governance gap in agri-FDI regulation at the international and regional level by looking at the position first before and then after the investment occurs. and healthy life'. 46 All states are committed to 'halt immediately the increase in-and to significantly reduce-the number of people suffering from hunger, malnutrition and food insecurity.' 47 To this end, states will 'adopt a strategy consistent with [their] resources and capacities' that alleviates hunger in the short term and enables 'all people to attain sustainable food security' in the long term. 48 Food security in these declarations is understood through a national lens. It is the responsibility of each state to determine its food security needs and consult with various stakeholders regarding what policies may be appropriate and how those policy objectives might be implemented. It is then up to the state to design and implement that policy effectively within its own jurisdiction. 49 The policy must at least guarantee access to food, or the means to provide it. And, it can exceed the minimum commitment to the extent that it is appropriate for it to do so as part of its national food security strategy, but without undermining the national food security of other states, for instance by dumping their surplus production on markets with the consequence that local farmer production is displaced.
AGRI-FDI REGULATION AT INTERNATIONAL AND REGIONAL LEVEL
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Encouraging responsible agri-FDI is not merely a tangential part of all food security policies; it is a critical component thereof. 51 As the World Food Summit Plan of Action points out, agri-FDI actively contributes to food security when it enables access to factors of agricultural production, new technology that results in increased yields, more effective processing and better storage post harvest in a 'sustained', 'timely and reliable' way over the short, medium and long term. 52 It is positive too when it leads to greater employment opportunities for households that would otherwise be food insecure. 53 The weak host state therefore commits to focus on encouraging agri-FDI that is based on innovative business models like contract farming, outgrower schemes and joint ventures with local producers. Finding the Governance Gap to Avoid 'Land Grab'
On the negative side and as pointed out above, there are cases of agri-FDI that result in the creation of the 'mega farms' that can displace domestic production and lead to the widespread eviction of indigenous peoples. 55 The Action Plan for the Implementation of the Principles for Responsible Agriculture Investment (PRAI), which is expressly aimed at shaping states' agri-FDI policies to minimise the adverse effect of agri-FDI on states' national food security, advocates fieldtesting the FDI before rolling out large-scale projects. It also suggests states identify and demarcate any existing 'land rights,' however legally tenuous, so that the investor is able to negotiate directly with the land 'owner' prior to the investment taking place. 56 Similarly, the PRAI supports the need for states to continually modify their thinking on what the most positive forms of FDI are that can maximise their food security. 57 At the pre-investment stage, the host state is committed to implementing a policy encouraging agri-FDI that actively reduces the negative externalities and boosts positive effects on the state's food security.
58 Principle 2 of the PRAI strongly supports this position and suggests only agri-FDI that 'generate[s] desirable social and distributional impacts and does not increase vulnerability' will positively impact on the state's food security. 59 For example, a state could suggest slight, low cost modifications to the planned investment that would improve the ability of particularly vulnerable rural communities to cope with unexpected bad weather conditions: so, an investor could be required to support local community storage programmes to offset future poor harvests and price volatility.
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In one sense, encouraging agri-FDI that has a positive effect on food security is only a policy goal, or soft law obligation, for the weak host state. 61 It is contained in the Rome Declaration on World Food Security 1996 and further underpinned by the later 2009 Declaration. 62 As Declarations, they are not binding instruments and do not impose legally binding duties on the weak host state to pursue agri-FDI that has a demonstratively positive effect on its national food security. Similarly, the PRAI is also 'a toolkit of best practices, guidelines, governance frameworks and possibly codes of practice' that helps the weak host state determine what forms of agri-FDI will have positive effects on their food security. 63 There is a move towards creating a model law in which the PRAI would be enshrined, but this is outlined in the third project under the Action Plan, and even then, it is only scheduled to be a discussion point. 64 Yet, it should be noted that despite their non-binding status, the Declarations and PRAI do contain language of compulsion like the words 'shall' and 'must' and the state does make a very public commitment to their terms when it signs up to them.
65
A state's national food security policy may be operationalised through human rights law however, specifically the right to food and the right of producers to use their land and exploit natural resources on that land for the purposes of feeding themselves. 66 In this case, the state will owe legally binding duties to its citizens to attract agri-FDI that do not impinge on their economic, social and cultural rights. 67 The right to food in international human rights law imposes a duty on the state to ensure that 'each individual alone or in community with others, have physical and economic access at all times to adequate food or means for its procurement'. 68 This duty is understood as both a positive and negative obligation: the state must provide food for its citizens if they are 'unable, for some reasons beyond their control, to enjoy the right to adequate food by the means at their disposal'; but primarily, it must refrain from taking measures (duty to respect) or allowing third party encroachment (duty to protect) in such a way that would prevent its citizens from gaining access to 'productive resources' they have previously utilised in order to provide food for themselves, and actively Finding the Governance Gap to Avoid 'Land Grab' seek to 'strengthen people's access to and utilisation of resources and means to ensure their livelihoods' (duty to facilitate). 69 The Committee on Economic, Social and Cultural Rights in General Comment 12, has further interpreted Article 11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) to mean that the state, as duty bearer, must ensure food is available in sufficient quantities and is of sufficient quality that it satisfies the dietary needs of individuals. So, the food available must be culturally appropriate and sufficiently nutritious, in terms of adequate calorie content and safety, so that the individual thrives both medically and physically. 70 In addition, food must be accessible to the individual in ways that are sustainable and yet do not interfere with other human rights. 71 Accessibility is understood in terms of both physical and economic accessibility. In other words, the state must guarantee that it is possible either for individuals to feed themselves directly by working on productive land (understood as an individual right to invest and produce food); 72 or for the individual to gain access to food directly through adequate distribution, processing and market systems at a price which ensures that the food available is not prohibitively expensive for the more vulnerable individuals in the state (understood as the collective right to eat food). 73 The right to food has also been incorporated into regional initiatives. In the context of the American Convention on Human Rights, the Inter-American Court of Human Rights found that where large-scale investment projects affected indigenous peoples' economic, social and cultural rights, this duty extended to an obligation to consult with the peoples concerned and obtain their consent prior to agreeing to the investment project. 74 The African Charter on Human and Peoples' Rights (the Banjul Charter) adopted by the Organisation of African Unity (later, the African Union) 75 specifies that an individual's human rights are fully realised only in the context of their community as a whole. 76 Moving the focus to the community and away from the individual means that the right to food is understood to be a collective right for the weak host state's population as a whole which is in turn part of its overall economic development strategy.
78 Article 14 of the Banjul Charter specifically recognises the 'right to property' which would potentially protect any local producers that did have some form of land tenure from investor 'land grab.' However, it is possible for the state to encroach on this right if it is in the interest of the wider community, although such encroachment must be undertaken in accordance with national law and provided affected citizens would be effectively compensated for their loss. 79 Article 17 equally requires states to respect cultural and traditional ways of life, including the use of certain agricultural production methods.
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The non-legally binding Principles and Guidelines on Economic, Social and Cultural Rights in the African Charter on Human and Peoples' Rights encourage weak host states 'to take measures to ensure enjoyment of economic, social and cultural rights' including the right to food and the right to property.
81 Such measures should be fully supported by effective domestic remedies. 82 At the pre-investment stage, therefore, the weak host state makes a commitment to take 'concrete and targeted steps' to ensure the agri-FDI does not impede these individual and collective rights. The Principles and Guidelines suggest that such steps should include the protection of indigenous peoples against expropriation of their land, as well as eviction. It is a key element of the Principles and Guidelines that the most vulnerable and disadvantaged groups' rights are protected. 83 In addition, in seeking to meet these human rights obligations in their food security policies all states should also draw on the non-legally binding Ruggie Guiding Principles on Business and Human Rights (the Ruggie Guiding Principles) and encourage each investor to adopt human rights policies appropriate for the state's food security. 84 Specifically, the state commits not to encourage or enter into agreements for agri-FDI involving expropriation of land owned by local agricultural producers if the project adversely impacts on its citizens' right Finding the Governance Gap to Avoid 'Land Grab' to food, nor implement domestic legislation that threatens those rights. 85 It must also provide remedies if those rights are violated. 86 In essence, the instruments discussed so far suggest that the host state makes a commitment to allow only agri-FDI that will add to (or at least not diminish) its national food security. This general objective is not legally binding on the state, meaning there is no duty on the state to encourage agri-FDI that is likely to increase national food security. However, if the state's food security policy is operationalised through the right to food and/or the right of indigenous peoples to their land, either on the basis of international and/or regional treaty commitments, then the state owes a legally binding duty to its citizens to ensure any agri-FDI does not infringe their human rights. Here, the host state can be held accountable by its citizens should it condone agri-FDI that does infringe these rights. This places a heavy burden on the weak host state at the pre-investment stage in terms of the type of agri-FDI it should attract, or refuse. (Although it should be pointed out here that there is a real question about the political (and legal) viability of human rights proceedings which are based on the difficult link between the right to food and property and agri-FDI before the investment has occurred because there may be little damage to individuals at this time.) 87 The question to which we now turn is what responsibilities the investor has at the pre-investment stage to ensure its activities do not impinge on the host state's food security.
The Responsibilities of the Investor
At the pre-investment stage there is no legally binding obligation on the investor not to undermine the host state's food security in international investment law, or in international human rights law. 88 To the extent that the investor is a wholly private entity with its own commercial strategy, international investment law has little to say about the way the investor chooses how and where to invest. Even the concept of good faith only works against the host state. For example, if the investor has been promised inducements to invest, the state will be legally bound to deliver on those incentives. This appears to be the case irrespective of the behaviour of the investor, although this does depend on the precise terms of the investment contract. International investment law instead operates on the general assumption that the investor need not consider the impact of its investment on the host state's food security before it makes the investment decision. The underlying assumption is rather that all parties possess the power to freely negotiate the terms of the investment. The resulting investment contract is said to be a compromise between the different, but not mutually exclusive, interests. 90 In other words, the very nature of agri-FDI is thought to be positive for all parties and the law is merely the legal underpinning of this mutual benefit. Often, the only legally binding limitation is that the investor cannot invest in a way that breaches existing domestic law; the assumption being that the state already has adequate, enforceable domestic laws in place that would protect the human rights and general well-being of its citizens which the investor, as a legal entity operating within the state, would be bound by anyway. 91 The extent to which this negotiating freedom helps weak host states combat the problems of agri-FDI at the pre-investment stage is questionable, especially as such states are often so keen to encourage agri-FDI that they enter into investment agreements that undermine their food security.
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The investor is only expressly encouraged to invest in ways that do not undermine the host state's food security through a number of non-legally binding, soft law principles that cover the problems created by agri-FDI in weak host states and which the weak state has committed itself to uphold. Specifically, as we have seen, Principle 2 of the PRAI requires that agri-FDI should not jeopardise the weak host state's food security. 93 This principle is primarily aimed at the weak host state, but it is equally implicit from the non-specific wording of Principle 2 that the investor too should act in a way that does not undermine the food security of the host state.
Principle 5 of the PRAI places a commitment on the investor to ensure that any project it is about to enter into respects the host state's 'rule of law, industry best practice' and results in 'durable shared value'.
94 Clearly this is a commitment that is meant to cross into the post-establishment stage, but inevitably the investor is supposed to check that its planned investment meets this commitment. The investor should also always assess the technical and economic viability of the investment project before the agri-FDI is made. 95 This includes undertaking due diligence all along the supply chain from the investment to the Finding the Governance Gap to Avoid 'Land Grab' consumer to check for possible adverse impacts on the host state's food security, its citizens' right to food and violations of any land tenure rights. 96 In terms of general principles governing corporate behaviour, the United Nations Global Compact commits investors to 'support and respect' human rights in general as part of their corporate social responsibility policies. The investor need only abide by the terms of the Global Compact if it expressly signs up to its Ten Principles, and it does not impose any legally binding obligation on the investor even when it has signed up to it. 97 Likewise, the Ruggie Guiding Principles encourage investors to respect human rights and prevent human rights abuses during the investor's interaction with the state. This 'due diligence' commitment covers the pre-investment stage as the investor must undertake an impact assessment of its business activities' effect on the human rights of the host state 'as early as possible in the development of the new activity'. 98 As Bittle and Snider note, however, even when the Guiding Principles were 'road-tested' in five pilot studies, it was difficult for researchers to obtain information about some key aspects of those corporations' implementation, and even when they did, the information available did not specify whether these pre-investment impact assessments were always undertaken, or even whether or not they were effective. 99 The OECD Guidelines for Multinational Enterprises (MNCs) also state that the investor must refrain from seeking any exemptions from the weak host state's national laws such that the investor can operate in a way that undermines the host state's human rights commitments.
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In addition to their non-binding character, each of these instruments is not specifically tailored to ameliorate agri-FDI's potential damaging effect on the weak host state's food security. Only the PRAI expressly cover the responsibilities of the agri-FDI investor. Whilst there is great hope that the PRAI will eventually embed into national law and therefore be legally binding, they are currently unenforceable against the investor.
The Responsibilities of the Investor's Home State
For the investor's home state, that is the state where the investor is incorporated, an interesting picture emerges at the pre-investment stage. Although food security as a policy objective is 'nationally articulated' to the extent that the parameters and content of the policy are formulated by the state itself, this does not mean that the investor's home state commits to focus solely on its national food security needs. Rather, the commitment has two dimensions: each state must be inward-looking to ensure its policy meets the needs of its own citizens; but, equally, it must be outward-looking too. The precise nature of the home state's outward-looking responsibility to the weak host state's food security is uncertain. 101 The definition of food security from the 1996 Rome Declaration on World Food Security does appear to support some outward, global dimension to the home state's food security policy going beyond that of providing development aid and assistance to other weak states. The Rome Declaration states that food security is when 'all people' at 'all times' have access to nutritiously appropriate food, and not merely when the state's own population have that access. This interpretation is substantiated by the Rome Principles for Sustainable Global Food Security, which specifically recognise that resolving food security involves 'mutual responsibility' and 'accountability' on the part of all states.
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For the investor's home state, this could be read to mean that it will provide financial assistance and development to weak states to implement their own agri-FDI strategy. But, equally, this statement could be read to imply a deeper responsibility not to implement policies or uphold laws protecting corporate activity within the home state that mean overall global food security including food security in the weak host state is undermined. Such an interpretation appears to be in line with the general obligation on all state parties to the Covenant to 'take steps, individually and . . . with a view to achieving progressively the full realisation of rights recognised in the present Covenant by all appropriate means, including . . . the adoption of legislative measures.'
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More constraining obligations for the investor's home state may be seen in Articles 11(1) and 11(2)(b) ICESCR which, respectively, oblige all states to take measures to realise the right to an adequate standard of living, 'including adequate food', and 'to ensure an equitable distribution of world food supplies in relation to need'. The wording of these obligations is unqualified in respect of the country of implementation. Likewise, in the context of the American Convention on Human Rights, the Inter-American Court of Human Rights stated that 'states' (not just the host state) must respect the special relationship indigenous peoples have with their territory and take 'special measures' to guarantee that right. 104 Consequently, a home state condoning, or at least not trying to prevent, right to food violations by its investors could be understood as 101 Finding the Governance Gap to Avoid 'Land Grab' violating its own commitments under international human rights law. 105 Such a commitment would appear to be particularly strong where a home state actively supports agri-investments through accompanying infrastructure, hospitals and schools, or concessional project finance, either directly or indirectly, through international financial institutions where it is represented on the Board of Directors.
The OECD Guidelines on MNCs, together with the Ruggie Guiding Principles, reiterate too that the home state is not under any legally binding obligation to 'police' the agri-FDI activities of its investors. 106 However, they do require that the home state encourage the positive contributions MNCs make towards the right to food, the right to property and the rights of indigenous peoples in host states. 107 At the pre-investment stage, this is a general exhortation to the investor's home state, but does not extend to interrogating how MNCs make their agri-FDI decisions per se. Unlike the OECD Guidelines for MNCs and the Ruggie Guiding Principles, these obligations can be enforced through dispute settlement proceedings in the EPA. 113 There are detailed provisions in the EPA for the possibility of consultations in the event of a dispute, arbitration and, ultimately, the withdrawal of any offending measure. 114 Whilst this is an important breakthrough in the creation of binding obligations to ensure agri-FDI does not undermine national food security, in reality, the EPA does not specifically address the key concerns of agri-FDI that we set out in the first section above. Instead, there is a general commitment to address agriculture only in later negotiations.
On the traditional view, the home state is not under a legally binding obligation to the host state to uphold the right to food, property and indigenous peoples' rights of its citizens, although this position may be changing especially in regional human rights initiatives discussed above. Even then, such liability only goes to the human rights of the weak host state's citizens and would not require the home state to support the weak host state's food security in general. One interpretation of the agreed definition of food security suggests a broader commitment on the part of the home state, although such a commitment would not be legally binding.
Post-establishment stage
It is clear from the discussion above that many of the problems associated with agri-FDI occur after the investment has been made. This is the point where, despite the hope that the agri-FDI will make a positive contribution to the host state's food security, in reality local producers may be displaced and their land tenure rights ignored. Land may also have been cleared for the investor, water rights violated, and commitments to strengthen infrastructure made by the investor fail to materialise. It will be argued below that at this stage the strength of the investor's rights under international investment law exacerbates weak domestic governance of the investment at the host state level: this occurs because although the host state cannot derive positive effects from the investment in its food security and GDP, and may even be experiencing a worsening of its food security situation as a result of the investment, it must still guarantee the rights of the investor and, inter alia, its own citizens' right to food. 116 Paradoxically, constraints on the investor's behaviour and attribution of responsibility to the investor's home state for the investor's conduct during the course of the agri-FDI are weak as they are only contained in non-legally binding, soft law, instruments.
This interlinked map of agri-FDI governance at the international and regional level works to over-protect the investor and under-regulate the investment so a governance gap occurs with the consequence that the weak host state's food security is undermined. 117 The discussion that follows reveals this gap through an analysis of the responsibilities of the host state, the investor, and finally, the investor's home state. 116 The rights of the investor may be contained in an investment contract between the investor and the state enforceable in domestic law of the host state, and/or the investor's rights may be guaranteed through bilateral investment treaties (BITs) between states or through regional agreements like NAFTA. BITs and regional arrangements often provide for international investment arbitration between the investor and the state. It is in this investment arbitration that the over-protection of the investor and under-regulation of the investment is most stark. See discussion above. 117 This article concentrates on the governance gap created at the international level by the failure to adequately regulate agri-FDI. How poor agri-FDI regulation plays out in individual weak states is beyond the scope of this article, but see eg Fisseha, n 28 above.
The Responsibilities of the Host State
The host state is already committed to pursue a food security policy that enables it to fulfil the human rights of its citizens (where food security is operationalised through the ICESCR). 118 The problem is that the weak host state's ability to force the investor to run its investment in ways that do not violate those rights is greatly undermined by the under regulation and over protection of the investor at international level. All the obligations on the weak host state to protect the investor are contained in legally binding rules in Bilateral Investment Treaties (BITs), regional and international investment law that can be enforced by the investor in domestic courts and international arbitration tribunals. Such violations entail financial compensation. The situation is worse in cases of corruption in the weak state: put simply, in this case the investor has a legally signed contract allowing it to undertake the investment, whether or not that investment is in accordance with the host state's food security.
Post establishment, international investment law assumes that the balance of power shifts from the 'vulnerable' investor to the host state because the host state has the sovereign right to change its laws, or act in such a way that the investment becomes economically non-viable for the investor. 119 Investment arbitration tribunals adjudicating disputes between the state and investor also work on the assumption that it is critical that the investor be protected from such violations. 120 This means that if the host state wishes to act post-establishment to reinstate land tenure rights, perhaps given away by a previous (even corrupt) government, or promote greater use of partnerships between the investor and local producers, or impose caps on groundwater pollution or river water usage for irrigation, then any of these actions might be regarded as a violation of the investor's rights. 121 More recent case law does seem to be showing an amelioration of this investor-bias, but the legally binding rules in this field still make it very difficult for the host state to require the investor to respect its food security post-establishment if this requirement was not in the original investment contract.
122 Several problems arise. On investment, the investor has the right to 'fair and equitable' treatment of its investment: that is, 'investments shall "at all times be accorded fair and equitable treatment and shall enjoy full protection and security in the territory" of the reciprocating host state'. 123 This obligation on the host state is divided into two main categories: a general obligation to fair and equitable treatment and full protection throughout the period of the investment; and a general right to non-discrimination both in terms of national treatment and most favoured nation (MFN) treatment.
For agri-FDI post-investment, the specific fair and equitable treatment standard and the national treatment obligation are the most important. 124 These standards have been developed through individual investment arbitration tribunal decisions (not national law), although questions remain whether these standards are sufficiently ingrained to reach the status of customary international law. 125 The consequence is that the full scope of these obligations is decided on a case-by-case basis, usually under the relevant BIT, or regional treaties like NAFTA covering the investment because tribunals often follow decisions of previous tribunals.
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The weak host state is legally bound (by the BIT or regional agreement) not to act in a way which impedes the investor's specific right to fair and equitable treatment of its investment. In BITs, this can be expressed as a duty not to 'in any way impair by unreasonable or discriminatory measures the management, maintenance, use or enjoyment or disposal of investments in its territory of nationals or companies' of the investor. 127 For example, the 2012 US Model BIT states this to be a 'minimum standard of treatment of aliens' consistent with the US's obligations in relation to diplomatic protection in general public international law.
128 Such a provision is one of due process only: the investor should expect to have access to civil, criminal and administrative proceedings if the terms of its Finding the Governance Gap to Avoid 'Land Grab' investment are altered post-investment, but the duty does not extend further than that. Other arbitral tribunals have interpreted it to be a higher standard in the context of other BITs. 129 The concept of what is 'fair and equitable treatment' is constantly evolving and is addressed on a case-by-case basis, but in essence, when the host state is trying to re-orient the investment back towards its own food security goals, it is legally bound to protect the 'legitimate expectations' of the investor and not act in a way that could be regarded as arbitrary or discriminatory. 130 This is understood to be an overall obligation to act in good faith in a way that 'does not affect the basic expectations' that the investor could legitimately have when making the investment. 131 It encompasses not going back on any contractual or regulatory promises made to the investor at the pre-investment stage; a duty to fully reveal any rules and obligations in national law before the investment takes place and also an obligation on the host state to guarantee the contractual rights of the investor. 132 A tribunal's focus will be on whether there is a stable regulatory environment for the investor in the host state, and not whether the investor's behaviour is or is not impinging on essential, but unspecified, public interests, such as the food security, of the host state. 133 BITs also often contain umbrella and stabilisation clauses that work together both to stabilise the regulatory environment once the investor has located in the host state and bind the investor and the host state to the domestic law as it stands at the time of the investment, thereby making subsequent changes to the investment difficult (so-called 'regulatory chill'). 134 As part of the overall obligation to accord the investor 'fair and equitable' treatment of their investment in general, many BITs include specific national treatment provisions. Under these terms, the host state is required to 'accord treatment no less favourable than that which the host state accords to its own investors'. 135 The requirement is therefore not to discriminate between foreign agri-investors and the state's own investors. The national treatment obligation only applies once the agri-FDI is established.
This provision is difficult for weak host states in the context of food security. Our discussion in the first section shows that agri-FDI may cause problems for national food security that can be traced to the sheer scale of the investment being made. Weak states, with a poor domestic investment climate, may not have a plethora of choices among many 'good' investors. This means that the basis of comparison for the purposes of assessing whether the investor is accorded national treatment can be difficult as there are very few 'national' equivalent investors whose treatment can act as a true comparator to that of the investor. Nevertheless, tribunals have taken an expansive approach to precisely who the equivalent 'national' comparator investor is, with the consequence that a violation of the national treatment obligation has been found.
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In SD Myers v Canada, a NAFTA panel stated that it might be possible to take the overall objectives of the treaty into consideration when determining whether the foreign investor had been treated differently. 137 The panel pointed to the fact that NAFTA contains clauses that require that investment should not be undertaken in a way that violates social (ie labour standards), environmental and broader public interest concerns. Should the host state take action against the foreign investor in those cases, the panel thought this would be sufficient to push the investor into a different category to that of the domestic investor for the purposes of determining whether there had been a violation of the national treatment requirement. 138 It could follow that if there is a clause in the BIT that provides specifically for different levels of protection on the basis of 'public interest', this may be sufficient to justify the differential treatment between the foreign investor and any local investor, but only if the subsequent tribunal is minded to follow the same arguments as the NAFTA panel. The precise circumstances where this differentiation can be justified still remain uncertain.
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Whilst the host state might consider changing the terms of the investment (to the extent it has the negotiating power and the will to do so) to fit in with its evolving national food security policy once the investment has been made, such changes can amount to an expropriation if it involves interference with 135 Finding the Governance Gap to Avoid 'Land Grab' the investor's property rights. 140 Expropriation can be made directly, like, for example, where the host state takes back specific land tenure rights given to the investor by a predecessor government and without compensating the former landowners; or, in cases of a poor local harvest, or during a global food crisis, where a government applies an export prohibition to a foreign-owned biofuels or cash crop project in breach of the investment contract. Expropriation can also occur indirectly when, for example, the state decides to require the investor to enter into new producer partnerships, insurance schemes, or local content purchasing requirements of the type endorsed by PRAI, after the investment has been made, even though such agreements were not part of the original investment agreement between the state and the investor. 141 Indirect expropriation can be found therefore when gradual accretion of legalisation works to remove the rights of the investor over time to the point where the investor's control over the investment is effectively neutralised. 142 It is the effect of the relevant government measure on the investment that is important. 143 The critical point where the tribunal regards legislative accretion as expropriation occurs when the investor has been 'substantially deprived' of the economic value of the investment, taking into account the duration and level of the deprivation. 144 Direct and indirect expropriation of the investment is a sovereign right of the host state, but it must exercise that right in a way that accords with general rules of international law and any specific terms of the regional treaty or the BIT. In general, any expropriation must be non-discriminatory, for a public purpose and be undertaken in accordance with due process. 145 These criteria are cumulative. It is clear that the state has very wide discretion regarding what is deemed to be a 'public purpose,' which would arguably include expropriation in cases of serious violations of human rights, or preventing the investor exporting food commodities that are crucial for national food security.
In such cases, compensating the investor at prevailing export prices when selling the harvested food on the local market would arguably cure the violation. In any case, the host state must show that the expropriation is for that public purpose only and that it is handled in a non-discriminatory manner; it is not enough merely for the state to say that it is. 146 The expropriation also cannot be for purely political reasons because the host state has now decided to protect some groups of producers and not others. Rather, it must have some objective justification.
147 If the tribunal finds that expropriation has occurred, then the host state is required to pay compensation to the investor that is 'prompt, effective and adequate '. 148 There is a sense that if the host state's activities can be said to be 'regulatory', then the state's action will not amount to expropriation. 149 Regulation is something that an investor has to 'reasonably expect' when deciding whether or not to invest. 150 The key consideration appears to be the degree to which the investor's rights are interfered with.
151 Taking back tracts of land from the investor to give back to local producers would fall into the category of expropriation as it completely neutralises the value of the investment. Adjusting the terms of the investment to take into consideration some of the state's commitments under the PRAI may be said to be regulatory though, especially if the readjustment does not 'enrich' the producer, but instead neutralises the balance of power between the investor and those producers. Arguably, a host state deciding to implement international human rights obligations within its territory should be something that any investor would, or at least, should also expect.
Interestingly, the 2012 US Model BIT specifically states, 'non-discriminatory actions . . . that are designed and applied to protect legitimate public welfare objectives . . . do not constitute indirect expropriations.'
152 It is unclear how tribunals will interpret the scope of this obligation, but it does at least appear to cover the instance where the host state legislates to increase the human rights protection of its citizens. 153 States trying to enforce general food security policies are unlikely to be covered by this lacuna in international investment law however. Strong protection of the investor's rights remains at the core of international and regional investment law with little room for manoeuvre for the weak home state to adjust the investment to meet its food security needs.
The Responsibilities of the Investor
There is no legally binding obligation in international investment law on the investor not to undermine the host state's food security either. However, there are a series of non-binding guidelines and principles governing the behaviour of the investor. Some are aimed explicitly at the challenges agri-FDI pose for national food security, whereas others are more generic in nature.
The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security (the Voluntary Guidelines) specifically require non-state actors, like large-scale investors, to 'respect human rights and legitimate tenure rights', that is, the right to Finding the Governance Gap to Avoid 'Land Grab' food and indigenous peoples' rights. 154 They require the investor to conduct appropriate management assessments during the course of the investment to continuously check its activities are not infringing these rights. 155 They also oblige the investor to put in place grievance procedures for any local land tenure right holders so they can make a complaint. 156 The PRAI too call for investor participation in the continued monitoring of the positive (and negative) effects of their investment within the host state. Both instruments only contain general exhortations about the behaviour of the investor at best, although clearly there could be a degree of moral pressure exerted if the investor ignores these principles especially in the 'land grab' cases. 157 Other, more generic instruments also shape the investor's behaviour. For example, the Global Compact requires that, in addition to implementing its ten principles discussed above, its (investor) signatories should work towards fulfilling other broader UN goals. 158 Such goals are couched in general terms, but they arguably include the wider food security agenda beyond the right to food, indigenous peoples' rights and property rights, as this is included within the UN FAO's remit. 159 The Ruggie Guiding Principles, too, place responsibility on investors not to harm human rights and to address any adverse impact when it occurs once the investment has taken place. 160 The agri-investor must 'embed' this responsibility at the highest management level and ensure there is adequate training in place so all its employees are fully aware of their obligations. 161 The Ruggie Guiding Principles also make it clear that this responsibility would encompass avoiding any adverse impact on human rights before it occurs, as well as rectifying any problems afterwards. The Ruggie Guiding Principles' scope means that, for example, Saudi Star's acquisition of land in Ethiopia may be undertaken with the express intention of alleviating food security problems in the country, but when reports emerge that the investment adversely affects the right to food and the rights of indigenous landowners, it is Saudi Star's responsibility to undertake a review of that investment and stop the corporate activities causing the problems. 162 This may even mean a withdrawal of the investment.
The OECD Guidelines for MNCs also recommend that agri-investors who are also multinational corporations (MNCs) respect the human rights of any local producers and indigenous peoples affected by their activities.
163 Agri-investor MNCs should 'encourage local capacity building', by working closely with the local community; should maximise local employment opportunities; should not push for loopholes in the BIT to protect themselves from domestic human rights legislation and should introduce their own monitoring systems to check they are adhering to the guidelines. 164 All of which mirror the general exhortation on all investors in the PRAI.
MNCs should have their own corporate policy on human rights, which specifies how they plan to address human rights violations and how they carry out their day-to-day activities in ways that do not infringe human rights. MNCs must also carry out 'human rights due diligence' along the entire supply chain. 165 The MNC's human rights policy should go beyond the legal duty to respect the human rights of the local producers that may be contained in the domestic law of the host state, and ensure the MNC fully complies with internationally recognised human rights' obligations. 166 The policy should be approved at the highest level of the organisation; made public; 'operationalised' throughout all the MNC's policies and specifically stipulate that all the MNC's employees will respect the human rights of those affected by the investment. 167 One of the difficulties for local agricultural producers is often access to new technology, for example, to increase crop yields. Principle IX of the OECD Guidelines for MNCs further recognises that MNCs should 'where practicable . . . permit the transfer and rapid diffusion of technologies and know-how . . .' to local producers in ways that support the weak host state's food security. 168 Despite the considerable breadth of all these instruments and their impact on the behaviour of the investor, none impose legally binding obligations on the investor to conduct their investment in a way which does not adversely impact on the host state's food security, although some, like the Global Compact, do require the investor to make a very public commitment to the pro-human rights/corporate social responsibility agenda. Finding the Governance Gap to Avoid 'Land Grab' food security. Clearly, this is a responsibility that could also extend to the post-establishment phase. The Inter-American Court of Human Rights' findings in the Saramaka case 169 do hint at some limited extra-territorial application of economic, social and cultural rights of indigenous peoples at least, but this finding remains controversial. Principle 1 of the Ruggie Guiding Principles commits states firmly to protect against human rights abuses by third parties, including corporations. Yet, the commentary to the Guiding Principles makes it clear that Ruggie believed this was not an issue of extra-territorial application of human rights law as there was no direct 'legal' relationship between the home state and the investor at all. Rather it meant that the home state would be addressing its own domestic corporations' behaviour, even where that behaviour occurred in a third state. 170 While the extra-territorial application of the right to food, right to property and rights of indigenous peoples remains controversial, the only commitments on the home state towards the weak host state's food security during the course of the investment are contained in non-legally binding, soft law instruments. For example, under paragraph 3.2 of the Voluntary Guidelines, the home state makes a commitment to monitor the behaviour of its investors and, in case of violation of the right to food and indigenous peoples' rights, bring proceedings against the investor.
The Responsibilities of the Investor's Home State
171 Under the Ruggie Guiding Principles, the home state is also responsible for clearly setting out how investors should behave by providing guidelines where relevant and encouraging a dialogue between itself and the investor. 172 In the case of the OECD Guidelines on MNCs, the investor's home state commits to setting up National Contact Points (NCPs) to monitor the activities of its MNCs. 173 This monitoring requirement encompasses advertising the existence of the Guidelines and promoting their objectives. 174 More importantly, it also requires the NCPs to share information about activities of MNCs located in other states. 175 The success of NCPs has been patchy however. 176 One possible reason is the NCPs are often affiliated to Economy Ministries that lack human rights knowledge and who are reluctant to engage in inter-agency participation or NGO/media consultations. 177 Whilst there is some indication that companies may be subject to moral pressure to operate ethically abroad, so far countries like the UK for example, have confined their extra-territorial control of investors to anti-bribery legislation and a series of soft law codes of conduct; 178 although there are plans to ensure that all UK and EU companies incorporate the Ruggie agenda into their investment agreements and do not operate so as to undermine the host state's ability to meet its international human rights commitments. 179 It seems that adherence to the recommendations of the NCP will occur only if it is in the interests of the MNC to comply. This may actually be the case, for example, where an agri-investor sees that its royalties or land lease payments never reach the villages around the farm from where it hires workers or buys water rights. However, there is little the NCP can do if the MNC decides not to comply in the long term, and it is probably satisfied if the MNC finds alternative ways to support the local communities directly.
Unless the extra-territorial application of economic, social and cultural rights gains greater traction, these non-binding commitments by the home state are unlikely to provide any further protection to the weak host state's food security.
CONCLUSION
Food security is an important policy objective for all states. According to the internationally agreed definition, this means states should ensure that 'all people, at all times, have physical, social and economic access to sufficient, safe and nutritious food to meet their dietary needs and food preferences for an active and healthy life.' 180 Climate change in many countries and regions is likely to depress agricultural production of important foodstuffs like cereals, and significant population growth places even greater pressure on existing resources. Food insecurity is thus very much a matter of production uncertainty and a relative and absolute increase of local and foreign demand for food, feed, fibre and fuels.
International organisations like the World Bank advocate carefully targeted investment in agricultural production in order to maximise yields and alleviate food supply problems. For many developing states, such investment takes the form of foreign direct investment (agri-FDI) where foreign corporations invest in assets like agricultural land, mostly for the purposes of export production. Whilst some agri-FDI can have positive effects for national food security, NGOs like the Oakland Institute are reporting problems, such as disparities in the Finding the Governance Gap to Avoid 'Land Grab' negotiations expertise between the host state and the investor which may lead to the offer of tax breaks and other incentives which encourage the investor to invest yet do not deliver important revenue to the host state allowing it to purchase food for the poor, displacement of local agricultural producers in favour of the investor with a net loss to national food security as well as the investor's failure to undertake infrastructure projects agreed in the investment contract.
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These problems can be especially acute for weak states that lack strong domestic governance structures to maximise the benefits of FDI.
Focussing on strengthening domestic governance of agri-FDI is important, but new structures will only work if the full extent of the problems facing weak states is taken into account. In this article we have argued that domestic governance in weak states is further exacerbated by a governance gap in the international and regional regulation of agri-FDI, a gap which has been largely overlooked in the current legal literature. Fully charting the nature of this gap is a larger project, but in this article we have concentrated on uncovering the governance gap in the context of the international and regional regulation of agri-FDI by looking at the responsibilities of the host state (the state where the investment occurs), the investor, and the home state (the state where the investor is incorporated), first towards the host state's national food security and second to each of the other parties in this triangular relationship before and after the investment is made in the host state.
We have found that realising food security is a commitment for all states: while states must first maintain their own national food security, they also may not introduce or maintain policies that undermine global food security or displace vulnerable food producers in weak states. Where a state conceives its national food security policy in terms of human rights law, it will be required to introduce and maintain food security policies that guarantee, inter alia, the right to food, and property rights of their citizens in accordance with international and regional human rights law. 182 This means that the weak host state is under a legally binding duty to only encourage agri-FDI that does not violate its human rights commitments and a duty to monitor the investor's behaviour for any human rights violations once the investment is made.
We have also identified another side to this story. Once the investment is made, the weak host state is under a legally binding obligation to the investor in the investment contract (where it exists) and in the BIT or regional investment agreement (like Chapter 11 of NAFTA) not to violate the investor's rights. Over-generous tax breaks given to incentivise the investor's location decision that result in a net reduction in the host state's food security for example, cannot be changed once the investment has been made, as this violates the investor's rights. Likewise, successor governments in the host state may wish to reverse land deals made between the state and investor where land was 'grabbed' by the investor. Even though there may be a net reduction to the state's food security as a consequence of the investor's behaviour in such a case, reversing the land purchase 181 See discussion in the first section above. regional agreements do create legally binding commitments between the host state and home state, but these are designed to ensure the host state creates an appropriate and stable regulatory environment for the investor, rather than a co-operative arrangement between two states whereby the home state will monitor the investor's behaviour if the host state is unable to do so. Such commitments by the home state towards the host state are contained in nonbinding, soft law agri-FDI specific instruments like the PRAI and non-specific instruments including the Ruggie Guiding Principles and the OECD Guidelines on MNCs. Under the OECD Guidelines, the home state is only required to set up National Contact Points to monitor corporate abuses of human rights in third states, but their success has been inconsistent.
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The picture that emerges from this interaction between all these instruments covering food security and agri-FDI in particular at international and regional level is complex. Legally binding duties are placed on the already weak host state to protect the human rights of its citizens and the rights of the investor, whereas the corresponding duties on the investor and home state are only contained in soft law and can, as such, be disregarded except perhaps for reputational damage containment. The consequence is a governance gap where regulation overprotects the investor and under-regulates the investment in such a way that the host state's food security can be adversely affected. It is rather ironic then that current international and regional regulation exacerbates the situation in weak states when they pursue such policies.
We argue that food security is a public good requiring or justifying greater government intervention in situations where market mechanisms are failing to ensure it. While commentators see in the new US Model BIT a move away from investor-bias, we have shown that case law is yet to fully embrace legally binding rules allowing the host state to require the investor to respect food security commitments, for instance in an investment contract. The same is true for indirect expropriation where investor protection remains largely disconnected from the investors' behaviour. In view of the specific situation of weak host states, their strong international commitments under BITs and other instruments, and comparing these commitments with the soft law principles applicable to home states and investors, we conclude our analysis in this article with a proposal for a public interest clause for food security which could be incorporated into the binding commitments of the host state and the investor, either in a BIT or regional treaty. A generally formulated draft is set out in the annex. It is inspired by Model BITs, for example in Canada, Norway and the United States, which all contain a type of 'general interest' exception. We consider too that access to (international) justice, without being a guarantee for 'good' investments, would contribute to a more transparent pre-and post-investment process.
A coordinated approach may further promote integration of international human rights in the context of an investment dispute.
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